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No. 9(1)-81/6Lab ./14929. - In pursuance of the provisions of section 17of the Industrial Disputes Act, 1947 
(Act No. XIV of 1947 ), the Governor of Haryana is pleased to publish the following Arbitration award of Shri 
J.D. Mehta , Deputy Labour Commissionit , Haryana (retired ) Sole Arbitrator inrespect of the dispute between 
Shri Dalip Singh , son of Shri Jai Lal, workman and the management of Mis Hindustan Everest Tools Ltd., Jather , 
Sonepat. 


BEFORE SHRI J.D. MEHTA , SOLE ARBITRATOR , RETIRED DY . LABOUR COMMISSIONER , 

HARYANA , RESIDENT OF DIE - 137 , TAGORE GARDEN , NEW DELHI 


SHRI DALIP SINGH , SON OF SHRI JAI LAL (WORKMAN ). 


versuis 


THE MANAGER Or M ; S . HINDUSTAN EVEREST TOOLS LTD ., JATHERI, DISTRICT SONEPAT 

(HARYANA ) 
Appearances :-(1) Shri Dalip Singh , alongwith Shri Chander Singh . 

(2 ) Shri U.C. Pant alongwith Shri D.N. Gupta . 


Arbitration Award 


The above named parties appointed me as a Sole Arbitrator in terms of the arbitration agreement, dated 
29th April , 1981 under section 10A (3) of the Industrial Disputes Act, 1947. The said arbitration agreement was, 
published inthe Haryana Government Gazette (Extra odinary ), vidu No. ID /RTK /67 /81 /26798 , dated 27th May 
1981, 


The following point in dispute was referred to me for arbitration - 


(1) Whether the action taken by themanagement was justified and if not, to what relief the workman is 

entitled to ? 


On receipt of the notification , notices were issued to the parties. The partics made thcir appearances , 
filed their statement of claims, the written statement as well as rejoinder . The management filed documents in 
support of their contentions in this case, while collective document filed by the workers representative. The plead 
ings of the parties gave rise to the issues as under with their consent. 

(1) Whether the workman was unauthorisedly absent cxcecding 10 days (ten ) from duty ? 


(2 ) Whether the action taken by the management tantamounts to retrenchment ? If so , what relief 

he is entitled to ? 


Thereafter the parties led their evidence . The workman examined himself as witness. Shri Da lip 
Singh deposed that he resorted to Dharna from 9th March , 1981 to 3rd April, 1981 in Nehru Place, where Head 
Office of the Company is located and the Dharna was within the knowledge of themanagement because Shri U.C. 
Pant (Dy.Manager Personnel ) used to visit Head Office , He did not know the rules , etc. of the Company and 
further deposed that the Haryana Chief Minister s peon came to get the Dharna lifted on 3rd April, 1981 and 
assured that the workman would be taken back on duty . Heaccordingly reported for duty on 4th April, 1981 
but was refused entry by the Chowkidar on duty. He did not entcr into any correspondence with the 
management about his duty nor with any other authority . He added that no compensation has been paid to him 
by the management. 

In the cross-examination , hc admitted that he came to know about the letters written by the Management 
(recall notices written by the mangement). He further admitted about his stay in Jatheri Village , but denied to 
have received any letter (recall notices ) dated 11th March , 1981 and 14th March , 1981 sentunder U.P.C. Healso 
denied the receipt of Registered A / D letter dated 2nd April, 1981 which was returned by the postal authority 
with the remarks a À $ # *** वापिस 6 /4 / 81 " He did not try to find out the contents of the letters 
from the management. He further admitted that permission for leave is to be obtained but he did not write to the 
management individually , as the Union has sponsored a demand notice . He added that there were about 30-31 
workers on Dharna and some other workers used to coinc and go . He conceded that individual arbitration 
agreement wa : executed with the intervention of the Labour Department, 

While the management examined S/ Shri L.C. Pant, Dy. Manager (Personnel ) and Ms. R.K. Dixit 
( PersonnelOfficer ), Hira Singh , Head Watchman , Rajpal and Nirnajan Singh , watchmen ,as witnesses. 

Shri Pant stated that he visited H.O. (Nehru Place ) as an official routine and also visited the same during 
9 th March to 3rd April, 1981. He met S /Shri Jagbeer Singh and Janardhan Ojha and exchanged Ram Ram 
as well as with some other workers too . Hefurther stated that there were many workers ,who after performing their 
duties visited Nehru Place for Dharna and the number varied from time to time, as the number was not fixed 
nor the workers. He stated that the list of workers who were dismissed , discharged or resigned etc. is given to the 
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Security Supervisor, to ensure that these workers are not allowed to enter the factory.gain . Only two workers 
namely S ,Shri Ram Chander and Suresh Kumar came to the gate on 4th April , 1981 as told to him by Shri 
Hira Singh , Heau Watchman . But these workers did not wait at the gate for niccting him though he did not take 
more than half an hour to reach his office . He further deposed that there was intervention from the Labou : 
Department but without any furitful result . A copy of the standing order is displayed onthe notice board and 
the Icave procedure is generally known to the workers . He added that the workers, whose cases are under arbi 
tration did not send any written explanation regarding their un -authorised absence despite notices issued excepting 
2 workers namely Jagbeer and Janardhan Ojla , who requested to take bcak on duty which was received very 
late . In pis cross- examination , he admitted that there was conciliation inceting on general demand , dated 6th 
January , 1981 which was since been rejected and fi cd by the Labour Departnient.--Tide their letter No. 38707 , dated 
21st August, 1981. He denied to have received the hunger strike notice ,-- Hide letter , dated 16th March , 1981 Exb . 
W -4 . He further confessed to have met the Labour Minister , Haryana , when the Dy. Labour Commissioner , 
Sonepat had called a concilation meeting where he explained the factual position to the Minister. He denied 
the receipt of letter , dated 17th March , 1981 Exb . W - 5 but admitted that letters , dated 3rd April , 1981 Exb . 
W - 6 and the Management, letter , dated 15th March , 1981 Exb . W - 7 , lefter, datud 17th March , 1981 Exb . W -8 
and letter, datud 1912 September , 1981 Exb . W.9 . He later den to that the names of the workmen have been 
stri.ck oft and affimed that the workers wlio lost thcir lieli on employment was due to un -authorised absence and 
denied any such action has toen taken due to their linion activities . 


Shri Hira Singh , Head Watchman stated that he was onduty on 4th April , 1981 from 7 A.M. to 
7 P.M. S / Shri Ram Chander and Suresh Kumar approached him at about 9 A.M.after being denied the entry 
by the Watchman and they wanted to meet Shri U.C.Pant. He went inside to seek instruction from Shri Pant, who 
instructed him to bring them in his office. But on his return he did not find S / Shri Ram Chander and Suresh 
Kumar at the gate . He added that no other workman came to the gate and met on that day . In his cross exa 
mination , he affired that he was on duty on 4th April , 1981 and denied any knowledge about Dharna by workers 
in Nchru Place . Healso added that no other workman excepting S ;Shri Ram Chander and Suresh Kumar came to 
the gate on 4th April , 1981. He vehemently denied that he has been tutored by the Management to tender his 
evidence . 


Shri Raj Pal and ShriNiranjan Singh , Watchmen , deposed that they were on duty on 4th April, 1981 
at.gate No. 1 , 

Only S ; Shri Rain Chander and Suresh Kumar were refused entry on that day on the advice and 
instruction received from the Manageinent and the Head -Watchman was informed , who took further action . They 
further added that no other workman came on that day and stated that they know the leave procedure as well as the 
standing order . Shri Rajpal watchman , deposed that he was on duty onl9th April , 1981 from 7 A.M. to 3 P.M. 
19th April, 1981 being Sunday the factory was closed being weckly rest day , the question of S / Shri Janardhan 
Ojha and Jagbeer Singh coming on duty on that day does not arise . 


In his cross -examination , he told that he knew S; Shri Janadhan Ojha and Jagbeer Singh . He told that 
he gets knowledge about standing orders from Time office and there was no other workers at gate execepting 
S / Shri Ram Chander and Suresh Kumar on 4th April, 1981 . 


Shri Rakesh Kumar Dixit (Personnel Officer ) whilo tendering the cvidence explained the procedure 
adopted in case of absenting workers and showed thc Muster Roll for the year 1981 wherein the word " Left” have 
been recorded against the name of workers whose cases are under arbitration . He also deposed that he heard that 
workers namcly Vikram Pal, Chander Pal, Ram Chander and Bagedan Parshad had got employment with M /s 
Super Tools and Zandu Forgings, Bhiwadi (Raj). 


In his cross -cxamination , he could not tell the name of worker, who gaye this information to him nor he 
had any knowledge about the agitation as he joined subsequently . 


The parties also advance their arguments : 


t. 


The learned representative of the workman , drew my attention to the i legality of the orders passed by the 
Management invoking clause No. 15 of the Standing order as there was no dis-obedience or defiance of the 
standing orders. He viewed that the workman were on peacefulagitation following the Gandhian principles for 
the acceptance of their justifieu den ands and the Dharna was within the knowledge of the management. Thus 
It could not be considered as absent from duty and triking off their names was uncallid for. He further clucidal d 
that there was no such circumstances from which it can be infered that they had left the services or tad any such 
Intentions. In this connection , he relicd on the following awards contained inthe cases cited below : 


1 


(1 ) G.T. Lad Versus Chemical and Fibres India Ltd. In 1979 L.I.C Page No. 290 . 

( 2 ) Buckingham Conipany Versus Venkatlah LLJ 1963 page No. 638 . 

He aid questioned the bonafide of the management in acting in harsh and perversive manner to crush the 
peaceful and consitutional activitics of the Union . He further chalionged the action of the managemet that 
the termination tanti.mounted to retrenchmeat inthe light of recent pronouncement of the Supreme Court as under:- - 

( 1) State Bank of India Versus Subramanim 1967-1 - LLI - 278 : 
(2 ) Hindustan Steci Lia ., Versus Presiding Officer , Labour Court , Orissa .- 1976 . 
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( 3) Delhi Cloth and General Mills Co. Ltd. Versus Shambunath Mukherjec - 1980 LLJ-page 1 . 


(4 ) Mohan Lal Versus Bharat Electronics Lle ., 1981 - page LIC 806 . 


(5 ) Sontosh Gupta Versils State Bank of Patiala LIC , 1980 , 687 . 


He accordingly contended that the management did not observe the conditions precedent to retrench 
ment and committed Vlegality, thus the workmen aru cntitled to reinstatement with full back wages . 


While the learned Counsel of the Management pointed out that the workman accepted the factum of the 
absencc cxcocding 10 days without permission from the management and without giving individual intimation . It 
has also been admitted that no written requests was made explaining the reasons for his unauthorised absence or 
requesting for being taken on duty . He contended that there has been no corroboration that the workman was 
on Dharna cxcepting his lonc statement. The number of workmen on Dharna , period of Dharna , ctc. have different 
versions and thus cannot be accupted that a group of workers i.e. 31 or 50 were constantly on Dharna . He refuted 
the allegations of the learned counsel from the opposite side that the Mangement adopted negative/stern attitude 
about the demand notice dated 6th January, 1981. He explained that the management discussed with the workers 
and explained to them the legal as well as the justified position vide their letters dated Exb . W -7 and W -8 and their 
stands has been vindicated by the Labour Department, Haryana , by rejecting the demand notice vide endorsement 
No. 38707 , dated 21st August , 1981. It is , obvious that there was no justſfication for the workers /union to create any 
stir on this account. He also pointed out to the falacious statement that all absentees went to the factory on 4th 
April, 1981 to report for duty which has been forcefully rebutted in the witnesses of S /Shri Hira Singh , Head watch 
man and Rajpal and Niranjan Singh , Watchmen . He also pointed out that there is no truth in the statement of S / Shri 
Jagbeer Singh and Janardhan Ojha that they reported for duty on 19th April, 1981 which was a weekly closed day 
of the factory being Sunday as given out inthe statement by Shri Rajpal, Watchman , who was on duty on that day. 
He pleaded that the standing orders have legal force and did not get suspended during any agitatton . Nor every 
absentee can be presumed by the management on hunger strike dharna which was resorted to by a negligible 
minority of the 31 workers out of 750 workers employed and added that factum of recall notices Issued by the 
management have been admitted by the Union , -- vide letter Exb . W -5 . 


As regard to issue No. 2 , he argued that " Retrenchment” would constitute termination of service by 
the employer, but there was no such act of termination by the management in this case . He viewed that there is 
no retrenchment unless there is a discharge of surplus labour in a continuating or running Industry as held by the 
Bench of Five Judges of the Supreme Court in a case “ Barsi Light Railway Co. Ltd. Versus K. N. Jogalekar 
in 1953 and still holds guid being the judgement of a larger Bench . He further viewed that Judgement in the 
following cases as pointed ou by the opposite counsel are distinguishable because the facts are materially different 
in the present case . 


(1) D.C.M. Versus Shambunath Mukerjee . 


(2 ) State Bank of India Versus Subramaniam . 


(3) Hindustan Steel Ltd. Versus Presiding Officer , Labour Court, Orissa and other . 


He pointed out that a Division Bench of Bombay High Court have held in case of Kamlesh Kumar 
Rajalkant Mehta Versus CentralGovernment, Industrlal Tribunal No. 1 that the termination of services of 
workmen for loss of confidence is not a retrenchment 1980 LLJ 336 ( Bombay). He accordingly picaded that 
the " Surplusage " for retrenchment is implicit in the scheme of Industrial Dispute Act and every cose G.nnot be 
roped in for the purpose of rettenchment. Herdded that there is no such positive action by the employer as to term 
it retrenchment in the present case . 

I have applied my mind to the vidence adduced by the parties as well as arguments advanced in support 
of their contentions . My findings issuc -wise arc as under : 

(1) From the facts and evidence it is clear that there was un -rest amongst some workers due to demands 

raised by their union . It is also proved that the demand ralsed by the Union were not consis 
dered fit for any action in vlew of the subsisting settlements datod 7th February, 1977 and 
12th October, 1978 , a.s polated out by the Labour Departmentand thus majicted , - vide thor 
endorsement No. 38707, dated 21st August, 1981. 


Thu workman has also not provid that the wrote to themyg mnt about his faceum of Dhina. nor h.c 
mr.de any application for lave of his ab ince . Besides , it is on record that th :mygment Sunt him littoirs 
( Recall notic.s) dited ilih March , 1981 and 14th March , 1981 undir U.P.C. and imited by him aboutnaipt 
of onu letter and in an indirect manner by the Union , vide their letter Exb . W.5 , dated 17th March , 1981. More 
so the man ? y.mnt did send Registered A / D kitter which was returned by the postal authorities with itmakes 
" À gilt afta " . The workmen hasalso acmitted thi he did rof write to its managemit about his repump 
tion of his dutie:s,altat refuse.Iby the 14.12 gimnt on 4 !h April , 1981. Thisz.ll goes to iste.blish that thi wciknu.n 
rum :iu.d 2.but nt , uy uthorisedly from 9.1 Merch , 1981 to 3d April , 1981 which exc4 s 10 days and invitud 
Shu biz.ch of contri.ct will his own c.cuion which followed wiih c. intim : lion to lm by to initiam : nt under 
laust 15 of the Standing 0 : dır . 
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The contention of the wojkman s couschthat action under clause: 15 of the Standing Order was void 
as there was no dis -obediena or defianct. on the past of the woj kman has been found - unti nable . 25 c.vident from 
the documentary facts and the affirmation of “ recall notia.s ” issued to him by the management and deliberately 
ignored by him . Nor the plea of malafide or victimisation is fora ſul because the workman has himself to be 
blam.d for the disregard of the stending order and no malice can be attributed as he did not come up with any 
explanation for 2.bs na nor did the cart 10 write to the management for resumption of duties. Further , I am in 
clined to accept the argument of tht: Menagenu nt couns :) that the standing orders hve got the fora of law and 
duc ming provision take form of law and it does not get suspended during any zgitation . Thus the action 
under clause 15 of the Certified Stending Oider is justified and in order as the workman remained absent ( x 
acding 10 days from duty umuthorise.dly . Issuc numbur 1 is decidedin favour of the management . 


As regards issue No. 2 , tht Rulings stated by the learned r« presi ntative of the workmen have been studied 
and found that the same hvo -10 buering with the facts in this case . The retrenchmetas given in the definition 
contained in section 2000 ) of the Industrial Disputes Act, 1947 means termination by the employer of the 
Survice of a workman which as a result of positive action of the employer and c.not take in its fold , the termi 
nation as a result of the act of employee .. - In this case the tuminology of the clause. No. 15 of the Standing Order 
which is reproduced bulow is quite materiel and different from that ofthe DCM . 


Clause No. 15 of the Certified Standing Order , 


Discontinuation of Seryice 


" If a workman remains a stint for a continuous period of ten days without taking permission of the 
management or giving intimaton under standing orders 12 & 12 (6 ) 10: shall lou : lien on his appointment and 
shall bl. deemed that he has left the services from the date of his absi na unless he explains his absence satis 
factorily to the Management ." 


rhus Iam of the vicw that it does not tantamount to retrinchment and would be striching too far if 
such case is roped in the coverage of reifft nchment . However, considering the circumt..nas length of service as 
well as plia of social justice , it would b : inthe interest of quity and Justice to award se lief to the workman I 
award 15 days (fifteen ) wage:s for every completed year of service to the workmen , which would be equivalınt 
to thư commpensation payable under section 25(F ) (b ) of the Industrial Di:pute:s Act 1947, besides his orbes dues 
lying undisbursed with the management, 

J. D. MEHTA , 


Solc Arbitrator. 


Forwarded (four Copics ) to Secretary , Haryana Govirnment, Chandigarh , Labour and Employment 
Department, as required under section 17 of the IndustrialDisputes Act, 1947. 


J. D. MEHTA , 


Sole Arbitrator . 


No. 9 (1) -81/6 -Lab/ 14928. - In pursuance of the provisions of section 17 of the Industrial Disputes Act, 1947 
(Act No. XIV of 1947) the Governor of Haryana is pleased to publish the following Arbitration award of Shri J.D. 
Mehta , Deputy Labour Commissioner, Haryana (retired) Sole Arbitrator in respect of the dispute between Shri Jal 
Singh son of Shri Neki Ram workmen and the management of M /s Hindustan Everest Tools Ltd., Jatheri, 
Sonepat. 


BEFORE SHRI J, D. MEHTA , SOLE ARBITRATOR , RETIRED DY. LABOUR COMMISSIONER , 

KARYANA , RESIDENT OF D / E - 137 , TAGORE GARDEN , NEW DELHI 


SHRI JAL SINGH , S/ O SHRINEKI RAM (Workman ) 


versus 


THE MANAGEMENT OF HINDUSTAN EVEREST TOOLS LTD ., JATHERI, SONEPAT (HARYANA ) 


Appearances : 


(1) Shri Jal Singh along with Chander Singh (authorised ). 


(2 ) Shri U.C. Pant , Dy. Manager (Personnel) along with Mr. D.N. Gupta . 
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ARBITRATION AWARD 


The parties named above appointed me as Sole Arbitrator in terms of arbitration agreement, dated 29th 
April, 1981. This agreement was published in the Haryana Government Gazette (Extraordinary) , - vide No. ID / 
RTK /67/81 / 26763, dated 27th May, 1981. The following point in dispute was referred to me for arbitration : 


7 


(1) Whether the action taken by the Management was justified ; and if not , what relief the workman 

is entitled to ? 


On receipt of the notification , notices were issued to the partics. In response to the notices issued , the 
parties made their appearance , filed statement of claims, written statement as well as rejoinder . The manage 
ment flied copies of document in support of their contention , while collective documents were flled for workers. 
The following issues were framed on the basis of their pleadings with their consent. 


(1) Whether the workman remained unauthorisedly absent exceeding 10 days from duty . 


( 2) Whether the action taken by the management tantamounts to retrenchment. If so to what relief 

he is entitled to ? 


Thereafter, the parties led their evidences. The workman cxamined himself as witness . Shri Jal Singh 
deposed that he was on Dharna on 20th March to 3rd April, 1981 in Nehru Place . Head Office of the Company 
in support of the demand raised by the Union . He further stated that he did not receive any letter during his 
Dharna period or after his return from Nebru Place from the Management. He added that he reported for duty 
on 4th April, 1981, but was stopped by the Watchman at the gate . He had never been charge-shceted by the 
management during his service and has been victimiscd being a brother of the President of the Union and has 
not been paid any amount of money of his dues lying with the management. In his cross -examination , he stated 
that there were about 50 workers on Dharna on 20th March , 1981 and stayed there continuously including myself, 
He admitted that he did not write to the management about Dharna and denied about the knowledge of leave 
procedure and the sanction for absence to be obtained , but admitted display of one notice board in the premises . 
He told that there were about 30 workers at the gate on 4th April , 1981, who were refused entry by thc Chowkidar 
Hira Lal and Raj Pal. He admitted that he did not write the management for his duty or about payment of dues 
after 4th April , 1981. He also admitted that his home address is correct but denied to have received letters ( recall 
notices), dated 25th March , 1981 and 27th March , 1981 sent under UPC and also the Registered A.D. letter, dated 
2nd April, 1981 returned by the Postal Authority with the remarks . Tar alfa " " with remarks in Hindi 
sent by the Management . 

Whereas the Management examined S/Shri U.C. Pant, Dy . Manager (Personnel ) and Mr. R.K. Dixit 
(Personnel Officer) Hira Singh , Head Watchman , Rajpal and Niranjan Singh , Watchmen , as witness . 

Shri U.C. Pant stated that he visits H.O. (Nehru Place ) as an official routine and also visited the same 
during 9th March to 3rd April, 1981. He met S /Shri Jagbcer Singh and Janardhan Ojha and exchanged Ram 
Ram as well as with some other workers too . He further stated that there were many workers, who after per 
forming their duties visited Nehru Place for Dharna and the number varled from time to time, as the number 
was not fixed nor the workers. · He stated that the list of workers who are dismissed , discharged or resigned etc , 
is given to the Security Supervisor to ensure that these workers are not allowed to enter the factory again . Only 
two workers namely S/Shri Ram Chander and Suresh Kumar came to the gate on 4th April, 1981 as told to blm 
by Shri Hira Singh , Head Watchnam . But these workers did not wait at the gate for meeting him though he 
did not take more than half-an -hour to reach his office . He further deposed that there was intervention from the 
Labour Department but without any fruitful result. A copy of the standing order is displayed on the notice 
board and the leave procedure is generally known to the workers. He added that the workers, whose cases are 
under arbitration did not send any written explanation regarding their unauthorised absence despite notices 
issued excepting 2 workers namely Jagbeer and Janardhan Ojha , who requested to take back on duty which was 
received very late. In his cross-examination , he admitted that there was conciliation mceting on general demand 
dated 6th January , 1981 which has since been rejected and filed by the Labour Department, -vide their letter 
No. 38707, dated 21st August, 1981. He denied to have received the hunger strike notice - vide lette dated 
16th March , 1981, Exhibit W -4 . He further confessed to have met the Labour Minister, Haryana , when the Dy. 
Labour Commissioner, Sonepat had called a conciliation meeting where he explained the factual position to the 
Minister. He denied the receipt of letter dated 17th March , 1981 Exhibit W -5 but admitted that letters dated 
3rd April, 1981 Exhibit W -6 and the Management letter , dated 15th March , 1981 Exhibit W - 7, letter dated 17th 
March , 1981 Exhibit W -8 and letter dated 19th September , 1981 Exhibit W - 9. He later denied that the names of 
the worknen have been struck off and affirmed that the workers who lost their lien on employment was due to 
unauthorised absence and denied any such action has been taken due to their union activities. 


Shri Hira Singh , Head Watchman , stated that he was no duty on 4th April , 1981 from 7 A.M. to 7 P.M. 
S /Shri Ram Chander and Suresh Kumar approached him at about 9 A.M. after being denied the entry by the 
Watchman and wanted to meet Shri U.C. Pant. He went inside to seek instruction from Shil Pant, who instructed 
him to bring them in his office . But on his return he did not find S /Shri Ram Chander and Suresh Kumar at the 
gate . He added that no other workman came to the gate and met him on that day . In his cross -examination 
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he affirmed that he was on duty on 4th April , 1981 and denied any knowledge about Dharna by workers in Nehru 
Place , He also added that no other workman excepting S /Shri Ram Chander and Suresh Kumar came to the 
gate on 4th April, 1981. He vehemently denied that he has been tutored by the Management to tender his evidence . 

Shri Raj Pal and Shri Niranjan Singh , Watchmen , deposed that they were on duty on 4th Apill, 1981 
at gate No. 1. Only S/Shri Ram Chander and Suresh Kumar were refused entry on that day on the aavice and 
Instructions received from the Management and the head -watchman was info med , who took further action . 
They further added that no other workman came on that day and stated that they know the leave procedure as 
well as the standing order . Shri Raj Pal, Watchman , deposed that he was on duty on 19th April, 1981 from 
7 A.M. to 3 P.M. 19th April , 1981 being Sunday , the factory was closed being weekly rest day . The question of 
S /Shri Janardhan Ojha and Jagbeer Singh coming on duty on that day does not arise. 


In his cross- :xumination , he told that hent:w S/Shri Janardhan Ojha and Jagber:r Singh . He told 
that he grits knowledge about standing orders from Tim : Offia and there was no other work is at gate excepting 
S /Sh " Í Rim Chundor and Suresh Kum .! on 4th April , 1981 , 


Shri Rakesh Kumar Dixit (Personnel Officer) while tendering the vid nce ( .xpli.ind the proa duru 
adopud in case of abs.nting workers and show.d th :Muster Roll for the yea 1981 while in the word " left" havo 
brun recorded against the names of workers whose cases are under arbitration . Heal: o de po dlhat he hard 
that workers namu:ly Vikram Pal, Chender Pal, Ram Chinder and Bhe dau Pa.rshes had got employmk nt with 
M /- Supur Tools and Zandu Forgings, Bhiwadi (Raj.) 


In his cross-CX2mination , he could not tell the rwme of worker , who gave this information to him nor 
ht: had any knowledge about the agitation as h join d sub quently . 


The parti :s also advana.d their argunu nts : 


The karned representative of the workman , diw my attention to the illegality of the oldu s passed by the 
Management by invoking clause: No. 15 of th Standing Odkr as hulu was no disobedience or difiana of the 
standing orders. He vic.wed that the workmen wire: on pa.ceful agitation following the Gandhian principles 
for the acciptana of thăir justified demands and the Dharn : Wals within thi: knowledge of the management , 
Thus it could not be considered as abz.nt fron duty and striking off their names was uncallad for . He further 
clucidated that there are no such circumstana s from which it. God by: inferrid that th :y had loft thi. Sirvicc:s or 
had any such intentions. In this connection he relied on the following award contain.d in the cases cited below : 


(1) G.T. Lad Versus Chemicaland Fibras India Ltd. in 1979. LIC pagt: 290 . 


(2 ) Buckingham Company - Versus Venkatiah LLJ 1963 page. No.638 . 


He also qurstion d the bun fide of the Minagi.mint in acting in harsh and pur Wursive manner to crush 
th : p. acuful and consitutional activities of the Union . He further challenged the action of the management 
that ihn termination tentamounted to retre:nchment in the light of rta.nt pronluna ments of the Supreme Court 
as under : 


( 1) State Bank of India Versus Subramaniam 1967 I LLJ 278 . 


( 2) Hindustan Steel Ltd. Versus Prusiding Officer , Labuur Court- 1976 - LIC 766 . 


(3) D.lhi Cloth & General Mills Co. Ltd. Versus Shembunath Mukherje 1980 - LLJ Page 1 . 


(4 ) Mohan L2.1 Versus Bharat Electronics Ltd. --1981 Page: - LIC . $ 06 & Others . 


( 5) Santosh Gupta. Versus Sleta. Bank of Patiala Ltd., 1980 - 687 . 


Ho accordingly contundid that th : m = 1281 m ut did not observe tly conditios pradent to retrench : 
mint and committed illegality , thus the workmen are entitled to reinstate ment with full back wages. 

While tho lzrnd couns.l of the Manage:m nt pointed out that the workmız:n 2ccipled the fa.cium of the 
abx.noo axcx:ding 10 days without permission from th M.n.4.ment and without giving individual intimaticn . 
It has also be.n admitted that no written ri que ets was made explaining th : nens for his ur : uthoriu d abu na 
or il questing for b.ing takın on duty. H contided that lyttes bon no corroboration at the workman 
was on Dharna ( XC: p :ing his lone stilunnt. Tl;. number of workm 11 on Diurne , Period of Dirha ( fc . tave 
different versions and thus Gunot bricca ptid that a group of wo ka rs 1.6 .. 31 01 0 wa constercly an Dharna 
Ho rcfutrd the all gation of the land coups 1 from the posite sida 12.1.1: MYLITT Diadoric rogativa 
storn attitude about the demand noi , dated 61h. JiJiu.ry , 1981. Hi explc.in dhee the SE. TU NI. discussed 
with the workers and t.xpl.in d to th milk ifal as well as 1.14. justified jouition , vide 1): ir k11115 , dated Exhibit 
W - 7 and W - 8 and their stend has vindicted by LabourDunnt, Haryana , by rujcing the dimard 
notia , vide endorsement No. 38707, dated 21st August , 1981. It is obvious that there was no justificiion for 
thc workers /union to 011-21 : any tir on this account . Hi: 2.1 : o rointed out to hai fala cicus stali ni nis hat all 
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absenteos wi.nt to the factory on 4h Amril, 1981 to report for duy wllich lyckan fora ſully rebutted in the wil 
nesses of S / Shri Hira Singh , H. ad Watch.mn and R jnal and Niranjan Singh , W.tchm ::)). He also pind ou « 
that there is no truth in the setemit of S /Shri Jagbier Singh and Janardhar Ojha thit th y resiud for duty 
on 19th April, 1981 which was a Wickly closed day of the factory hing Sundi: yas given out in the statement by 
Shri Rajpa1, Watchmen , who was on duty on that day. He pliadd thethe standing ord shüve legal fora 
and did not git suspended during any agitation . Nor ( viry zb:( ntot an bu prosunud hy 6: Min.gi ment on 
hunger strike./Dhaine which wisir sortid to by a negligible nuncrily.f ihr 31 work is out of 750 workursi mployed 
and add.d that facium of recall notices issued by 1h6 M.Nagena nit hi va bunac mitted by the Union , - vide 
Ictter Exhibit W - 5 . 


As regards issue. No.2 he argud that " Retranclimint" would constituto tu miration of so via by the 
employer , but ihert was no such act of tràmination by 1 Mange mint in his auf . Hi viu wid that there is 
no retrenchment unkssture is a discharge of sui plus la bou in a continuing a junning industry as held by the 
Bench of Five: Judges of tlu : Supreme Court in a case: “ Birsi Lighi Ri ilwi y Co., Ltd. Versus K.N. Jogel kar- . in 
1953 - and still holds good being uc judgimint of a ligur Berch . Hi (ujulur vil wed that judgment in the 
following cases , es pointed out by the opposite counsel are distinguir.hablo bicus the facts are materially 
different in the present c ? sc . 


( 1) D.C.M. Versus Shambunath Mukh« rjeel. 


(2 ) State Bank of India Versus Subramaniam . 


(3 ) Hindustan Steel Lid . Versus Presiding Offiar, Labour Court , Orissa . 

He pointed out that a Division Bench of Bombay High Court have held in case of Kamlesh Kumar Rajni 
kant Mehta Versus CentralGovernment, Industrial Tribunal No. 1 that the termination of servic :s of workmed 
for loss of confidina is not a rctrinchmaint: -1980- LLJ- 336 (Bombay ). He accordingly picaded that the 
" surplusago " for retrenchment is implicit in the scheme of industrial disputo act and every caso cannot be roped 
in for the purpose of retrenchm :int. No added that there is no such positive action by the employer as to term it 
retrenchment in the present case . 


I have applicd my mind to the evidenci adducd by the parties as well as arguments advana d in support 
of their contentions. My findings issuc - wise are as under : 


( 1) From thc facts , and cvidena it is clear that thero was un -rest amongst some workers duc to demand 

raiscd by their union . It is also proved that the demands raised by the Union were not con 
sidered fit for any action in view of the subsisting soittle ment, datud 7th February , 1977 and 
12th October , 1978 as pointed out by the Labour Departmunt and thus rejected , -vide its 
letter No. 38707 , datud 21st August, 1981 . 


Thc workman has also not proved that he wrote to the mangim nt about his factum of dharna nor he 
made any ap lication for leave of his absence . Besides it is on record that the Management sent him letters 
(Recall notices), dated 25th March , 1981 /27th March , 1981 under UPC and admitted about receipt of letters 
nan indirect manner by the Union , vide their litlir dated 17th March , 1981 Exhibit W - 5 . Morc so the manage 
ment did sent Registered A / D letter which was returned by the Postal Authorities with remarks 
लेने से इन्कार वापस . 


The workman has also admitid that he did not write to the management about his resumption of his 
jutics, after refusal by the Managi me nt on 4th April, 1981. This all gous to establish that the workman remained 
Ibsent unauthorisediy from 201h March , 1981 to 3rd April, 1981 which exacds 10 days and invited the breach of 
ontract with his own action which followed with an intimation to him by the Management under clause 15 of 
hc Standing Order . 


The contention of the workman council that action under clause 15 of the Standing Order was void as 
hero.was no dis - obedience or difianc on the part of the workman has bei.n found un -tunable as evident from the 
locumentary facts the affirmation of " recall notice " issu d to him by thi: Mi Jigi mini and deliberattly ignond 
by him . Nor the plia of malafide or victimization is fora.ful bea.ust the workmän hus himself to be blamed for 
he disregard of the Standing Order and no malice can be attributed as he did not come up with any explanation 
or absenc nor did he arc 10 write to the me.negomnt for resumption of duties. Further , I am inclined to 
Iccept the argument of the Managi mint counsel hat ihe standing orders have got thu force of law and decming 
provision take form of law and it does not get suspended during y agitation . Thus the action under clause 15 
If thc Certified Standing Order justified and in order as the workman rumained abu nt ( xacding 10 days from 
luty unauthorisedly . Issuc number 1 is decided in favour of the management . 

As regards issu . No. 2 , the Rulings stated by the learned representative of the workman have been 
tudiсd and found that the same have no biaring with the facts in this case . The retrenchment as given in the 
efinition contained in section 2 (00 ) of the Industrial Disputes Act, 1947 mans termination by the employer 
f the service of a workman which is a result of positive action of the employer and cannot take in its fold the 
ermination as a result of the act of «mployce . In this case the terminology of the clause No. 15 of the Standing 
Order which is reproduced bclow is quite material and different from that of the D.C.M. 
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Clause No. 15 of the Certified Standing Order Discontinuation of service : 


If a workman n m.insi bua ni for a continuous period of in days without sucking x1mission of the 
management or giving intimition und standing orders 12 & 12 (b ) he shall lose lion on his on appointm ntend 
it shall be deemed that he has left tlu sivia sfiom the date of his a bár na unless he explains his 2. bsa na satisfactorly 
to the management. 


Thus Iam of the view that it dous not tantamount to retranchment and would bc strening too far if such 
case is roped in the coverage of 1 : 10.nchmnt. Howt.Ver, considering the circumstanas linghof scrvice : as well 
as plea of social justia , it would bx in the inte.10:st of equity and justice to award relief to the workman . Thus I 
award 15 days (lifteen ) wages for ( Vssy completed year of survia to the workman , which would be equivalent to 
the compx.nsation pay.ble under et clion 25( F ) (b ) ofthu Industrial Disputer Act, 1947, besides his other ducs 
lying undisbursed with the me ne gi nt nt. 


No order for cost . 


Dated : 


J.D.MEHTA , 


Sole Arbitrator. 


Forwarded (four copics) to Secrctaly , Hitya na Government, Chandigarh , Labour & Employment De 
partments, as required under section 17 of the Industrial Disputes Act , 1947. 


J.D.MEHTA , 
Sole Arbitrator. 


No. 9 (1) 81/6 . Lab -14930 . - In pursuana , of the provisions of section 17 of the Industrial Disputes 
Ac , 1947 (Act No. XIV of 1947), thc Govisnor of Haryana is placed to publish the following Arbitration 
award of Shri J.D. Mehta , Deputy Labour Commissioner, Hej yana ( retired ) Solt Arbitrator in fpect of the 
dispute butwan Shri Suriah Kumar , son of Raje Ram workman and the management of M /s Hindustan 
Everest Toots Ltd., Jathari Sonepat . 


BEFORE SHRI J.D.MEHTA , SOLE ARBITRATOR , RETIRED DEPUTY LABOUR COMMISSIONER , 
HARYANA, PRESIDENT OF D / E -137 , TAGORE GARDEN , NEW DELHI 


Shri Suresh Kumar, son of Raju Ram 


(Workman ) . 


Versus 


The Management of M /s . Hindustan Everest Tools Ltd., Jathci, Sonc pa:. 
Appearanci s :- . I. Shri Sura:sh Kumar alongwith Shri. Chunder Singh . 

2. Shri U.C. Pans alongwith Shri D.N. Gupia . 


ARBITRATION AWARD 


The above and parties appointed me as a Sol: Arbitrator in terms of the arbitration agreement dated 
29th April, 1981 under sction 10 A ( 3) of the Industrial Disputts Act, 1947. The said aj bitration agrcemen 
was published in the Hoyana Government Gazitic (Extraordinary ), vide No. ID /RTK /67/81/ 26812 , dated 2711 
May, 1981, 


The following point in dispute was referred to me for arbitration : 


(1) Whither the action taken by the managem : nt was justili d and if not , to what relief the workmai 

is cotiti.d to . 


On receipt of thi: Totification , riotics wito issu: d to the pastics . The parties made thuir s.pparancs 
filed their stat :mnt ot claims, the written statement as w.ll as rejcinder . The management fild copies o 
documents in support of th :ir contentions , while the docum.nts were collectively filed by the union withou bein 
written ty any individual workman . Thi ple dings of the partics gave rise to the following issues which wer 
framed with their consent : 


(1) Whether the workman remainkd unauthoris« dly absint exceeding 10 days ( ten ) from duty. 


(2) Wh ther he action taken by the management tentamounts to retrenchment. If so , to what relic 

he is entitled to . 
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The parties produad their vidcocos. The workmao examined bimself as witness. Shri Suresh 
Kumar deposed that he remained on dharna during the period from 9th Apil, 1981 to 2nd April, 1981 alongwith 
two hunger strikers namely S /Shri Jagbeer Singh and Janardhan Ojha in N hru Place, New Delhi, and stayed 
there during this period being a meinber of the union of which Shri Subs Singh is President and Shri Ramchander 
is General Secretary . However , he stated that he did not recived anyköiter of the managment during this period 
and have no knowledge about the rules and regulations/standing orders nor he management have guided him about 
it. He added that he went for duty on 4th April , 1971 aft:r liſting thc Dbarna but was stopped by he Chowkidar 
though I waited their till 12.00 noon . He identificd the photograph ot S /Sri Jagtter Singh and Janardhan Ojha , 
Shri Jano az and the Finance Minister of Haryna taken at Nehru Place New Delhi Exb . W.1 . In his cross -cxa mi 
nation he admit cd his postaladdress 25 COITCC bu " deniedo have recived letter dated 11th March , 1981 and 
12th March , 1981 sent by thr managoment under U.P.C. Similarly he denied to have rrcciv.d he Regis erd A / D 
letter dated 2nd April, 1981 returned by th , Potal authorities and read the contents written by the postman on 10th 
April, 1981 on the returned envulopc in Hindi " Tai a Rua Te TATT FRI Fumar da À TATA " . He also 
denied to have raivod letter dated 141h April , 1981 st nt under Registered cover by the management. He admitted 
to have submitted application for employment and identified his signature op application form dated 11th February , 
1977 wherein the acceptance of the standing orders have bien laid down. He pledd ignoranc. < br ut the same 
being written in English . He admitted that no worker can be absent from duty without a ui horisid sanction and 
also the recriot of leave books from the management . He, however , denied to have , recived lettír dated 4th 
December , 1978 and 16th November , 1980 and did not recognize his signatures on these letters. He jold that he 
did not know the name of the Chowkidar who refused entry after getting instructions from inside. He admitid 
that he did not write to the management about keeping him out wrongfully and not taking him back on duty . 
He did not rem :mber the exact date and the photograph Exb - W -1 taken . Nor he made any request for retrench 
mint compensation to the management. 


While the management examined S /Shri U.C. Pant, Depuy Manager (Personnel) Shri R.K. Dixit 
(Personnel Officer) Shri Hira Singh , Head watchman and M /s. Rajpal and Niranjan Singh , Watchmen , as 
witnesses, whose recorded statement are on file and the management closed the caso . The partits advanad their 
arguments as under and ga v ? the same in writing. 

The learned representative of the workmen assailed the action of the management on the ground that 
tn -re was no dis-obedience or defiance of the standing orders which could compel the inanagument to invoke 
clause 15 of the standing orders . He viewid that the workman was on peaaful agitation following in Gandhirn 
principles for acceptance of their justified demands and the dbarna was within the knowledge of thc management . 
Thus it could not be considered as absent from duty and striking of his name was uncalled for. He furtbər 
elucidated that there are no such circumstances that he had left the services or had any such intentions. In th s 
case he relied on the Rulings in cases of : 

( 1) G.T. Lad- Versus - Chemical and Fibros India Ltd., 79 -- LIC P. No. 290 . 

(2) Buckingham Co. - Versus Venkatiah 1963 - LLJ P. No. 638 . 

He also questioned the bonafide of the manag -ment in acting in barsh and hard manner to crush the 
peaceful and constitutional activities of the union and also challenged the action of the management that the 
termination tantamounted to retrenchm.nt io the light of the recent pronouncements of the Supreme Court. Viz 
State Bank of India -- versus - Subramaniam and Hindustan Stecl Ltd ., - Versus - Presiding Officer , · Labour 
Court etc. H ; accordingly picaded that the management while not observing the condition « precedent to retrench 
ment committed illegality , thus the workman is entitled to icin -tatement with full back -nage . 

While the learned counscl of the management pointed out that the workman accipted the factum of the 
absence exceeding 10 days without permission from the management and without giving individual intimation . 
It has also been admitted that no written requests was made explaining the reasons for his unauthorised absence 
or requesting for being taken on duty. He contended that there has been no corroboration that the workman 
was on dharna excepting his lone statement . The number of workman on dharna , period of dharna ctc. have 
different versions and thus cannot be accepted that a group of workers i.e., OT SO were constantly on dharna . 
He refuted the allegations of the Icaricd counsel from the opposite side that the management adopted n gative 
stern attitude about the demand notice datod 6th Japuary , 1981. He explaincd that the management discussed with 
the workers and explained to them the legal as wellas the justified position vide their letters dated Exb - W -7 and 
W -8 and their stand has been indicated by the Labour Department , Haryana by rejecting the demand notice ,-vide 
endorsement No. 38707 dated 21st August , 1981. Itisobviousthatthcrewas no justification for the workers /union 
to create any stir on this account. He also pointed out that there is no truth in the statement of S /Shri Jagbeer 
Singh and Janardhn Ojha that they reported for duty on 19th April, 1981 whch was a weekly cllosed day ofthe 
factory being Sunday as given out in the statement by Shri Rajpal, Watchman , who was on duty on that day . 
He pleaded that the standing orders have legal force and did not get suspended durig any agitation . Nor every 
absentee can be presumed by the management on hunger stike dharna which was resorted to by a rgligigle 
minority of the 31 workers out of 750 workers employed and added that factum of recall notics issund by the 
managem :nt have been admitted by the Union vide lutter Exb , W - 5 . As regards issur No. 2 , he argued that 
" Retrenchment” would constituta termination of so: vicc by the employer but there was no such act of termination 
by the management inthis case . He vit wed that there is no retrenchment unless there is a discharge of surplus 
labour in a continuation or running industry as huld by the Bunch of five Judges of the Suprtme Court in a case 
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“ Barsi Light Railway Co. Ltd. versus K.N. Jogalekar in 1953 and still holds good bring the judgemant of a 
larger bench . He further vicwed that judgement in the following cascs es poirt d out by the opposite counsel 
are distinguishable because the facts are materially different in the present case, :-- 

(1) D.C.M. versus Sha mbunath Mukherje. 
(2 ) State Bank of India versus Subramaniam and others . 


He pointed out that a Division Bench of Bombay High Court havi held in cu of Kamlesh Kumar 
Rajnikant Mehta versus Central Governmcnt Industrial Tribunal No. I that the termination of servics of 
workmen for loss of confidena is not a retrenchmene 1980 LLJ 336 (Bom . ). Hai accordingly pleaded that the 
“ surpluse.ge " for retrenchment is implicit in the scheme of Industrial Disputes Act and every case cannot be roped 
in for the purpose of retrenchment . He added that there is no such positive action by the employer as to icim it 
retrenchment in the present case . 


इस लिये 


I have applied my mind io the cvidence adducd by the parties as well as arguments advanad in support 
of their contentions. My findings issuc -wisc are as under : 

(1) From the facts and evidence it is clear that there was un -test amongst some workers duc: to demands 
raised by their Union . It is also proved hat the demands raised by the Union ite not considered fit for any 
aciton in view of subsisting settlements date.d 71h February , 1977 end 12th October , 1978 as pointed out by the 
Labour Department and thus rejected , -vide its letter No. 38707, dated 21st August, 1981. The workmen has also 
nct proved that he wrote to the management about his factum of dharna nor hemade any application for lave 
of his absenco . Besides, it is on recorri that the management sent him letters ( recall notices) ur der UPG and 
admitted in ar indirect manner by the Union , -- vide their letter dated 17th March , 1981 Exb . W - 5. 
Morc So the management did sind Registered A / D letter 

Ictter which 

was T € lund by the postal 
authorities with remarks " प्राप्तकर्ता बार 

बार घर जाने 

पर जान बुझकर नही मिलता 

TE " . 
The workman has also admitted that he did not write to the management about bis rosumption of his duties, after 
refusal by the management on 4th April, 1981. The factum of having reported for duty on 19th April, 1981 has 
also not been proved . This all got:s to establish that ihc workman rimained arxent unauthorisedly from 9th 
March , 1981 to 2nd April , 1981 which wxceeds 10 days and invited the beach of contract with his own action 
which followed with an intimation to him by the management under clause 15 of the standing order . 

Thc contention of the workmen s counsel that action under clause: 15 of the standing order was void 
as there was no disobedience or definance on the part of the workman has born found unte nablo as evident 
from the documentary facts and the affirmation of recall notics” issued to him by the managementand deliberately 
ignored by him . Nor the pla ofmala fide or victimisation is foralul bi cause the workman has himself to be 
blamed for the disregard of the starding order and no malice can be attributed as he did not come up with any 
explanation for absence nor did he care io write to the management for resumption of duties. Further, I am 
inclined to accept the argument of the management counsel that the standing orders have got the force of law and 
daming provision taku form of law and it does not get suspended during any agitation . Thus the action under 
clause 15 of the standing order is justified and in order as the workman remained absent exacding 10 days from 
duty unauthoriscdly . Issuc No. 1 is dccicad in favour of the management. 

As regards issuu No. 2 , thu Rulings stated by the learned It presentativi ofthe workman have been studied 
and found that the same have no bearing with the facts in this case . The retrnchment as given in the definition 
wntained in ccction 2 (00 ) of the Industrial Disputes Act 1947,means termination by the employer of the service of 
a workman which is as a result of positive action of the employer and cannot tak : in its fold , the termination as a 
result of th : act of employee. In this case the terminology of the clauso No. 15 of the standing order which is 
reproduced bilow is quite material and differcot from that of the D.O.M. 


Clause No. 15 of the Certified Standing Order : 
Discontinuation of service : 

If a workman remains absent for a continuous period of ten days without taking permission of the 
management or giving intimation under standing orders 12 and 12 (b ) he shall loose lien on bis own appointment 
and it shall be deemed that he has left the services from the date of his absence unless he explain his absence 
satisfactorily to the managt ment . 

Tbus Iam of the vicw that it does not tantamount to retrenchment and would be stretching too far if such 
case is roped in the coverage of retrenchment. However , considering the circumstana s, length of service as well 
as plca of socil justice , it would be in the interest of equity and justice to award relief 10 the workman . I award 
15 (fifteen ) days wages for cvery completed year of service to the workman , which would be equivalent to the 
compensation payable under section 25( F )(b ) of the Industrial Di: putus Act, 1947, besides his other dues lying 
undisbursud with the managment. 

J. D. MEHTA , 
Dated the 21st Novembur, 1981. 

Sole Arbitrator . 


Forwarded (four copies ) to the Secretary, Haryana Government, Chandigarh , Labour and Employment 
Department, under section 17 of the Industrial Disputcs Act, 1947 for favour of necessary publication in the 
Haryana Government Gazette , 

J. D. MEHTA , 
Sole Arbitrator. 


